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Recent federal reforms, particularly the Patient Protection and Affordable Care Act1 (ACA or Obamacare), have expanded 

access to health insurance coverage to millions of Americans previously lacking access to low-cost, comprehensive care. 

However, the rising tides of this historic reform have not lifted all boats. Some groups are still excluded from these advances, 

particularly undocumented immigrants and, to a lesser extent, immigrants with legal status. Noncitizens face several 

far-reaching obstacles, including ineligibility for federally funded insurance programs, such as Medicaid and Medicare, and, 

for undocumented immigrants specifically, a bar on purchasing insurance through the ACA-created health insurance 

marketplaces. 

  

Due to these restrictions on federal benefits, as well as limited access to employer-sponsored coverage, noncitizens, whether 

documented or not, are disproportionately uninsured (47%) when compared to U.S.-born citizens (16%) and are less likely to 

receive medically necessary services and preventive care.2 

  

The absence of health-care options not only harms noncitizens but also has serious costs for hospitals and state governments, 

particularly in those states with large immigrant populations. High numbers of uninsured patients combined with 

ACA-mandated decreases in funding for care for the uninsured place significant strain on hospitals and facilities with 

low-income patient populations as described below. 

  

Given current federal gridlock over immigration reform, innovation at the state-level may be the most promising way to deal 

with this humanitarian and financial crisis. This Briefing explores some of the most promising structures that states may 

develop to provide health benefits to undocumented immigrants, including creation of state-funded Medicaid programs, state 

analogues to the ACA’s health insurance marketplaces, and state-operated single payer systems as well as less-systemic 

solutions, such as state-level employer mandates, state subsidies to increase payments to hospitals to cover uncompensated 

care, and piecemeal state-based expansion of coverage to certain categories of undocumented immigrants, such as grantees of 

the deferred action for childhood arrivals (DACA) program. 

  

Part I of this Briefing has two components: first, to provide a brief overview of some of the most relevant federal health-care 

programs for low-income people in the United States, including Medicaid and the programs offered under the Affordable 

Care Act, and second, to describe how these programs apply (or fail to apply) to immigrants, both documented and 

undocumented. Part II examines the federal legislative and regulatory frameworks over the past several decades that have 

eroded health-care benefits for immigrant populations as well as briefly outlines some of the major real-world costs of 

anti-immigrant health-care policies, including adverse impacts on public health, negative financial consequences for local and 

state governments and health facilities, as well as the discriminatory impact such restrictions has on immigrants’ individual, 

social, and political standing. Finally, Part III undertakes a preliminary analysis of some of the major state-based options that 

could potentially be used to expand access to health care for noncitizens in the wake of federal intransigence. 

  

PART I: EXISTING ACCESS TO FEDERAL HEALTH BENEFITS FOR NONCITIZENS 

This Briefing focuses on some of the largest and most important health-care benefit programs provided by the federal 

government to low-income populations. Among the most critical programs which provide health care to low-income U.S. 
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residents are Medicaid, the Children’s Health Insurance Program (CHIP), certain programs created through the Affordable 

Care Act, including federal subsidies to lower the cost of private insurance, as well as other safety net provisions, such as free 

and low-cost clinics.3 The following section analyzes each of these major health-care programs, providing an overview of the 

program’s mechanics, such as basic eligibility and financing rules, before analyzing the program’s access, or lack thereof, to 

noncitizen populations. 

  

Medicaid: Program Overview 

Established as part of the Social Security Amendments of 1965,4 Medicaid is a joint federal-state means-tested program 

which provides health-care coverage to certain categories of low-income persons, including children, pregnant women, 

parents of eligible children, people with disabilities, and elderly individuals requiring nursing home care. 

  

Responsibility for Medicaid financing is shared by the federal government and states with federal and state contributions 

determined by a federal matching formula (known as the Federal Medical Assistance Percentage or FMAP). Matching rates 

are based on states’ per capita income and thus vary from state to state with the wealthiest states receiving a federal match of 

only 50% (i.e., for every dollar of state spending, the government contributes one dollar) while the poorest state, Mississippi, 

receives the highest matching rate of 74%.5 

  

Beyond certain mandatory categories, such as people with disabilities and children and pregnant women with incomes below 

federal minimum thresholds (e.g., for pregnant women, up to 133% of the federal poverty level (FPL)), states have 

significant flexibility to determine eligibility rules. States can receive federal funding to cover low-income children and 

pregnant women at higher income levels (e.g., pregnant women up to 185% of the FPL) as well as provide coverage to 

certain optional categories of individuals, including, for example, women with breast and cervical cancer.6 

  

For most of its history, Medicaid excluded low-income childless adults from federally funded coverage and placed extremely 

severe income maximums on low-income parents to qualify (many states require qualifying parents to have incomes well 

below the federal poverty line with a state average of 41% of the FPL).7 If states wished to cover childless adults, or expand 

coverage for parents, they had to do so using state funds only. 

  

However, the Affordable Care Act sought to shift Medicaid from a program focused on specific categorically needy 

populations to a general social insurance program for low-income people. The ACA expanded state Medicaid programs to 

cover all adults under age 65 up to 138% of the FPL, which is $16,243 annually for one person and $33,465 for a family of 

four in 2015.8 

  

While the ACA as drafted intended for the Medicaid expansion to be mandatory for states, the U.S. Supreme Court ruled in 

2012 that states may choose whether or not to expand their Medicaid programs.9 At the time of this writing, 29 states 

(including the District of Columbia) have chosen to expand Medicaid to all adults under 138% of the FPL while the 

remainder of states, including the majority of the poorest states in the country, still restrict Medicaid to the pre-ACA 

categories of categorically eligible groups.10 As of January 2015, all but one of the nonexpanding states (Wisconsin) do not 

provide Medicaid to childless adults regardless of income levels. Medicaid eligibility levels for parents of eligible children 

remain below poverty levels in 19 of these states.11 

  

Access to Medicaid for Noncitizens: A Policy of Exclusion 

While the ACA has recently provided access to Medicaid for millions of previously uninsured low-income U.S. residents, 

many needy individuals and families still remain ineligible, including millions of adults living in states refusing to expand 

Medicaid as well as many noncitizens across the country. 

  

Under the federal Medicaid statute, “no payment may be made to a State … for medical assistance furnished to an alien who 

is not lawfully admitted for permanent residence or otherwise permanently residing in the United States under color of law” 

other than payments for “emergency medical condition[s]” for aliens who “otherwise meet[] the eligibility requirements for 
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medical assistance” under the state Medicaid plan.12 

  

Thus, statutory language bars undocumented immigrants from receiving nonemergency care paid for by federal Medicaid 

dollars. Although undocumented immigrants without any status are ineligible for federally funded Medicaid, they do qualify 

for federal dollars furnished under the Emergency Medicaid program. 

  

Undocumented Immigrants: Emergency Medicaid 

Congress created Emergency Medicaid as a means of paying for care for uninsured noncitizens after the Emergency Medical 

Treatment and Labor Act13 (EMTALA) went into effect in 1986. The EMTALA is a federal law prohibiting all hospitals that 

receive federal money from the Department of Health and Human Services (HHS) or the Centers for Medicaid and Medicaid 

Services (CMS) from “denying emergency medical treatment based on ability to pay, immigration status, or any other 

non-medical basis.”14 

  

Though the EMTALA expands access to emergency care for those with no ability to pay, the EMTALA is far from ideal for 

both uninsured patients and the hospitals that treat them. Under the EMTALA, hospitals are not required to do more than 

provide “such treatment as may be required to stabilize the medical condition,” leaving many patients vulnerable to further 

medical issues after release.15 Additionally, when hospitals provide the services required under the EMTALA to uninsured 

patients, they often do not receive compensation, placing severe strain on hospitals that treat large numbers of uninsured 

patients, including hospitals in areas with high numbers of undocumented immigrants and in states which have stricter 

eligibility requirements for Medicaid. 

  

Emergency Medicaid is intended to help defray the costs placed upon hospitals which treat noncitizens prohibited from 

receiving Medicaid coverage, including legal immigrants residing in the U.S. for less than five years and undocumented 

immigrants. The Emergency Medicaid program compensates hospitals for emergency medical situations which threaten life, 

organs, or bodily functioning, occur suddenly and unexpectedly due to injury or illness, cause acute and severe symptoms, 

and require immediate medical attention.16 To qualify for Emergency Medicaid, individuals must be eligible for regular 

Medicaid but for their immigration status (e.g., low-income pregnant women or children).17 

  

Like many aspects of Medicaid coverage, the definition and scope of emergency services vary by state. The majority of 

funding for emergency Medicaid nationwide is used to reimburse hospitals for delivering babies of undocumented women. 

Some states provide more expansive coverage than others with New York, California, and North Carolina, for example, 

providing outpatient kidney dialysis to undocumented immigrants and New York providing cancer treatment, such as 

radiation and chemotherapy.18 

  

Emergency Medicaid covers about 100,000 people a year and costs approximately $2 billion annually with California alone 

receiving about half of this funding due to its large population of undocumented immigrants. The remainder goes largely to a 

handful of states, including New York ($528 million in 2011), Florida ($214 million), Arizona ($115 million), North 

Carolina ($48 million), and Illinois ($25 million). Overall, Emergency Medicaid comprises less than 1% of the total cost of 

Medicaid with costs remaining stable despite a significant rise in overall Medicaid spending.19 

  

Lawful Permanent Residents 

Lawful permanent residents (LPRs) are fully eligible for Medicaid only if they have had lawful status for at least five years. 

LPRs who have not met the five-year bar are ineligible for federally funded Medicaid although there are exceptions for 

pregnant women and children as discussed in the CHIP section below. For a discussion of the recent historical developments 

that led to the significant exclusions on Medicaid for LPRs, see Part II of this Briefing. 

  

Children’s Health Insurance Program (CHIP): Program Overview 

The Children’s Health Insurance Program (CHIP or formerly SCHIP) was created through the Balanced Budget Act of 199720 
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to provide health coverage to children in low-income families whose incomes are too high to qualify for Medicaid. While 

CHIP is optional, all states currently offer a CHIP program for eligible uninsured children.21 

  

Unlike Medicaid, which is an entitlement program (meaning that everyone who meets income and other eligibility thresholds 

is entitled to benefits), CHIP is a block grant program in which states receive a capped amount of federal funding each year at 

a rate determined by the CMS. In order to receive this federal funding, states must provide matching state funds. As an 

incentive for states to adopt CHIP, its funding is based on an enhanced matching rate, which averages around 15 percentage 

points higher than the Medicaid matching rate.22 States may qualify for the CHIP enhanced match rate for coverage up to 

300% of the FPL while states choosing to expand coverage above 300% of the FPL can receive the lower Medicaid matching 

rate.23 As of January 1, 2015, all but two states cover children with family incomes at or above 200% of the FPL through 

Medicaid and CHIP while 19 states cover children at or above 300% of the FPL.24 While CHIP primarily covers low-income 

children, some states have received waivers allowing them to use CHIP funds to cover certain adults, including parents of 

CHIP and Medicaid-eligible children as well as pregnant women.25 

  

States have significant freedom to determine eligibility requirements for CHIP within broad federal guidelines established by 

the CMS. In designing their CHIP programs, states have the flexibility to establish CHIP programs separate from Medicaid, 

use CHIP funds to expand their Medicaid programs, or combine these approaches. If states implement CHIP as an expansion 

of Medicaid, they must follow all Medicaid rules, including providing CHIP beneficiaries with benefits identical to those 

offered through Medicaid.26 States creating separate CHIP programs must meet certain minimum benefit standards but may 

exercise more flexibility in creating program rules, including the ability to implement waiting periods and enrollment caps as 

well as increase cost-sharing obligations. Notably, as of the date of enactment of the ACA on March 23, 2010, states are 

prohibited from restricting existing eligibility or enrollment criteria for children enrolled in CHIP until 2019.27 

  

Access to CHIP: Coverage for Immigrants Optional 

Before 2009, CHIP was not available to immigrants lawfully in the United States for less than five years. However, CHIP’s 

reauthorization in 2009 offered states the option of extending Medicaid and CHIP to otherwise eligible pregnant women and 

children “lawfully residing in the United States” even if previously barred by the five-year waiting period. This option, as 

described more fully in Part III below, allows states to cover lawfully residing immigrant children and pregnant women in 

certain categories, including asylum seekers, applicants for special immigrant juvenile status, temporary protected status 

recipients, immigrants granted withholding of removal, and those with certain types of deferred action status. As of January 

2015, 23 U.S. states have lifted the five-year waiting period to allow lawfully residing immigrant pregnant women to receive 

CHIP coverage. All but two states provide coverage to children at or above 200% of the FPL through Medicaid and CHIP 

while 19 states cover children at or above 300% of the FPL.28 

  

Federal funds cannot be used to offer CHIP to undocumented children. However, states have the option to receive federal 

matching funds under CHIP to provide temporary coverage to undocumented pregnant women. Known as the “unborn child” 

option, the government legally justifies this coverage by framing it as coverage for the unborn U.S.-citizen child. As of 

January 2015, 15 states cover income-eligible pregnant women regardless of immigration status through CHIP’s unborn child 

option.29 

  

Under its maintenance of effort provision, the ACA requires that state enrollment and coverage options for Medicaid and 

CHIP programs that were in place when the ACA was enacted in 2010 be kept in place until September 30, 2019, for children 

and until January 1, 2014, for adults. In other words, states currently cannot alter Medicaid or CHIP coverage options that 

existed on March 23, 2010, for lawfully residing immigrant children until 2019. However, states are not required to maintain 

eligibility provisions for pregnant immigrant women with five years or less of residency in the United States in the 18 states 

(including the District of Columbia) covered through the state option under CHIP. Further, undocumented immigrants 

covered through state-funded programs are also not protected by the maintenance of effort provision.30 

  

Affordable Care Act: An Overview of Private Insurance Options 
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In addition to creating the Medicaid expansion described above, the Affordable Care Act aims to increase access to health 

insurance by creating health insurance marketplaces (formerly known as “exchanges”). The health insurance marketplaces, 

established in every state, allow individuals and small employers (through a separate small business marketplace) to purchase 

private health plans, often at subsidized rates. 

  

Eligible individuals and families between 100% and 250% of the FPL may receive subsidies to reduce cost-sharing (i.e., 

deductibles, copays, and coinsurance) while those between 100% and 400% of the FPL (who are not eligible for Medicaid or 

acceptable employer-sponsored coverage) are eligible for tax credits to offset the costs of premiums.31 

  

Starting in 2014, individuals who lacked “minimum essential coverage” were subject to an “individual shared responsibility 

payment,” known popularly as the “individual mandate.”32 However, many people qualify for exemptions to the mandate, 

including individuals in non-Medicaid expanding states who would otherwise be eligible for Medicaid and people whose 

incomes are sufficiently low that they would have to spend more than 8% of household income to purchase the lowest cost 

plan in the Marketplace.33 

  

The ACA requires the plans within the health insurance marketplaces to offer minimum coverage options. Each plan in the 

marketplace must contain 10 services, known as essential health benefits (EHB), which include inpatient and outpatient 

services, certain preventive services, emergency services, and mental health services, among others.34 In each state, a 

benchmark plan must be established, which sets the minimum standards for marketplace plans in that state (though if the 

benchmark is inadequate to meet the federal EHB standards, it must be supplemented). In addition to covering certain 

minimum services, no health insurance provider can deny coverage or raise premiums for individuals with preexisting health 

conditions except for some grandfathered individual providers.35 

  

The ACA and Immigrants: Big Gains and Big Exclusions 

While the Medicaid expansion has newly insured millions of low-income Americans, many noncitizen immigrants remain 

excluded. The status quo that existed before implementation of the ACA—namely, the five-year bar on federally funded 

Medicaid for legal immigrants and wholesale exclusion of undocumented immigrants—continues to exist with limited 

exceptions for some pregnant women and children living in states electing to extend CHIP coverage as discussed above. 

  

For the majority of low-income lawfully present immigrants excluded from Medicaid, the ACA does offer the opportunity to 

purchase subsidized insurance on the health insurance marketplaces. Lawfully present immigrants up to 250% of the FPL are 

eligible for cost-sharing subsidies, and those up to 400% of the FPL are eligible for tax credits to offset the costs of 

purchasing private plans. In fact, when the ACA was written, legal immigrants under 100% of the FPL were explicitly 

permitted to receive subsidies and tax credits while U.S. citizens in the same income levels were barred from receiving this 

assistance (because of the assumption that citizens would be covered by the Medicaid expansion). Because of the Supreme 

Court 2012 decision36 rendering the Medicaid expansion optional for states, this has led to a somewhat bizarre situation in 

non-Medicaid-expanding states in which the lowest-income legal immigrants are allowed to receive subsidies to purchase 

insurance while U.S.-citizen neighbors with similar incomes are prohibited from doing so and thus are likely to remain 

uninsured. 

  

Undocumented immigrants face a much bleaker situation, however. There is no federal law restricting private insurance 

companies from issuing health insurance policies to immigrants without legal status. However, immigrants are currently 

barred from purchasing private health insurance plans available on the ACA’s health insurance marketplaces. The 

cost-sharing assistance provided by the ACA to lawfully present individuals applies only to private plans offered on these 

marketplaces. Because undocumented immigrants cannot purchase these plans, they cannot access this cost-lowering federal 

assistance and therefore must pay much higher prices for unsubsidized plans offered outside the marketplaces or attempt to 

find employer-sponsored coverage. 

  

Other Health-Care Options: The Safety Net 
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Federal law does provide some health-care access for undocumented immigrants or ineligible legal immigrants albeit in an 

inefficient, and often insufficient, manner. Health care for uninsured individuals is governed by a patchwork system of safety 

net providers, including public and nonprofit hospitals, federally qualified health centers (FQHCs), community health 

centers, migrant health centers, and charity care. The safety net is financed by several major federal funding sources, 

including disproportionate share hospital (DSH) payments, Emergency Medicaid (described above), and ACA funding, 

among other sources. 

  

Federally Qualified Health Centers (FQHCs) and Migrant Health Centers 

Low-income undocumented immigrants may benefit from the use of federally qualified health centers (FQHCs), which are 

nonprofit, community-operated centers furnishing health care to “vulnerable” communities.37 These centers “are not permitted 

to deny someone access based on background, lack of insurance, or ability to pay” and in many cases offer “comprehensive 

primary care, including preventive services, prenatal care, and counseling services.”38 Migrant health centers are similar but 

are restricted to migrant and seasonal farmworkers and their families. 

  

Both FQHCs and migrant health centers are funded by the federal Health Resources and Services Administration (HRSA). 

Between 1996 and 2010, direct federal funding for FQHCs increased from $750 million to $2.2 billion. The ACA provides an 

additional $11 billion increase in funding for FQHCs, and the law’s expansion of Medicaid may provide additional revenue 

to FQHCs within states which have chosen to expand. There is some hope that FQHCs may be better able to deal with the 

financial burden of providing care to uninsured immigrants after the ACA increases the number of low-income individuals 

with health coverage (thereby supplying FQHCs with needed revenue), but this optimism on a national level is largely 

conditioned on the success of the ACA to expand such coverage, particularly through the expansion of Medicaid.39 

  

Charity Care—Disproportionate Share Hospital (DSH) Funding 

Because of the EMTALA, mentioned above, hospitals receiving federal funding are required to offer stabilizing treatment to 

all individuals, including uninsured and undocumented individuals. Since the Omnibus Budget Reconciliation Act of 1981,40 

the federal government has been required to provide additional Medicaid and Medicare payments to hospitals recognized as 

“disproportionate share hospitals,” meaning that they treat a disproportionate share of low-income and uninsured patients. 

The Medicaid and Medicare DSH programs have typically provided more than $20 billion annually to qualifying hospitals to 

offset the cost of care for uninsured patients.41 However, under the ACA, such payments are statutorily scheduled to decrease 

due to the expected gains in insurance coverage.42 Specifically, the ACA requires an $18 billion decrease in Medicaid DSH 

payments and a $22 billion decrease in Medicare DSH payments through 2020. This scheduled reduction in funding raises 

important questions about the viability of hospitals treating large numbers of undocumented immigrants, who are still 

ineligible for public health insurance, and also raises questions over the continued viability of political support for safety net 

programs given the rise in insured rates among U.S. citizens across the country. 

  

Other Services 

Federal law also provides support services that fall short of conventional health coverage or health access but are important to 

individual health nonetheless. To name just one example, the U.S. Department of Agriculture’s Women, Infants, and 

Children (WIC) program provides federal grants to state for “supplemental foods, health-care referrals, and nutrition 

education for low-income pregnant, breastfeeding, and non-breastfeeding postpartum women, and to infants and children up 

to age five who are found to be at nutrition risk.”43 WIC is one program where eligibility is not affected by immigration 

status. 

  

PART II: RECENT HISTORY OF FEDERAL RESTRICTIONS ON ACCESS TO CARE FOR NONCITIZENS 

The restrictions and exclusions enumerated above were not always so severe for noncitizens. Before 1996, most U.S. 

permanent residents and many other lawfully present individuals had access to federally funded Medicaid (as well as other 

public benefit programs) on the same basis as citizens. Some undocumented immigrants even had access to federally funded 
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Medicaid through a particular legal doctrine adopted by the federal courts, known as the “Permanent Residents Under Color 

of Law” doctrine (PRUCOL). However, this access under PRUCOL was stripped away in 1996 by “welfare reform,” 

formally known as the Personal Responsibility and Work Opportunity Reconciliation Act of 199644 (PRWORA). The 

PRWORA denied undocumented immigrants access to federal health benefits while greatly restricting access to these 

benefits for lawfully present immigrants. The following section examines the U.S. legislation and federal regulations over the 

past several decades that have eroded health-care benefits for noncitizen populations. 

  

PRUCOL: Pre-1996 Federal Health-Care Benefits for Immigrants 

Although the Medicaid statute bars access to the program for nonpermanent residents, it leaves open access to the program 

for “permanent residents under the color of law.” Prior to 1996, some federal courts had interpreted this provision as 

requiring access to Medicaid not only for lawful immigrants but also for other immigrants if the federal immigration 

authorities were aware of their unlawful presence but not actively seeking their deportation. However, with the advent of 

welfare reform, as described below, PRUCOL was largely abolished for all practical purposes, and immigrants without legal 

status were barred from receiving Medicaid and many other benefits funded with federal dollars. After welfare reform, states 

may only cover these populations with state funds. For example, New York, acting under a state supreme court ruling which 

held that federal welfare reform violated the Equal Protection Clauses of the state and U.S. constitutions, is required to extend 

state Medicaid to PRUCOL, including persons with temporary protected status, asylum applicants, and individuals with 

deferred action status, including DACA grantees.45 

  

Pulling Back: The PRWORA of 1996 

In 1996, Congress passed the landmark PRWORA, which is most well known for ending the federal program Aid to Families 

with Dependent Children (AFDC), commonly referred to as “welfare.”46 The PRWORA also greatly restricted eligibility of 

noncitizens for certain federal, state, and local public benefits programs, including Medicaid. While the legal status quo had 

been to extend many federal benefits, including Medicaid and AFDC, to LPRs and PRUCOL, the PRWORA now banned 

most permanent residents who arrived after August 1996 from receiving Medicaid or CHIP benefits in their first five years of 

legal residency. It also denied them participation in the new “welfare” program, now known as Temporary Assistance for 

Needy Families (TANF), an important entry point into Medicaid, for this five-year period.47 

  

The PRWORA is also notable for relying upon a confusing type of categorization system when determining immigrant 

eligibility for public benefits. The law divided immigrants into two groups: “qualified” and “unqualified.” 

  

Qualified immigrants include: 

  • lawful permanent residents 

    

  • asylees, refugees, and persons paroled into the United States for at least one year 

    

  • persons granted withholding of deportation or conditional entry 

    

  • Cuban and Haitian entrants 

    

  • Amerasian immigrants 

    

  • victims of human trafficking who have filed for, had a prima facie determination for, or been awarded a T visa under 

INA § 101(a)(15)(T) [8 U.S.C.A. § 1101(a)(15)(T)] 

    

  • persons who have been battered or subject to extreme cruelty by a U.S. citizen or LPR spouse or parent and who have 

filed self-petitions under the Violence Against Women Act (VAWA)48 or petitions for suspension of deportation or 

cancellation of removal pending or approved as well as their undocumented dependents or parents 

    

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1101&originatingDoc=I7645e952c3ce11e4bf5cc68c025890fa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
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The PRWORA allows only qualified immigrants who entered before August 22, 1996, and those who have been “qualified” 

for five years or longer to be eligible for federally funded Medicaid and CHIP. Certain qualified immigrants are exempted 

from the five-year waiting period, including: 

  • refugees and asylees 

    

  • aliens whose deportation is being withheld 

    

  • Amerasians 

    

  • Cuban and Haitian entrants 

    

  • victims of a severe form of trafficking 

    

  • veterans, members of the military on active duty, and their spouses and unmarried dependent children 

    

  

Unqualified immigrants included such groups as undocumented immigrants, immigrants formerly considered PRUCOL, as 

well as those with temporary status, such as students and tourists. 

  

While states were barred from using federal funding to cover recently arrived legal immigrants, states were also not required 

to offer Medicaid coverage to legal immigrants after five years of U.S. residency. However, most states chose to provide 

coverage to this group with the costs shared between the states and the federal government. 

  

Meanwhile, before 2009’s CHIPRA expansion, discussed immediately below, states which chose to insure recently arrived 

legal immigrants had to cover these programs entirely through state funding. Some states used state funds to cover pregnant 

women (18 states and the District of Columbia); families, seniors, or the disabled (13 states and the District of Columbia); or 

children (17 states and the District of Columbia).49 

  

The ramifications of the PRWORA were severe. Studies indicate that, after the PRWORA, coverage of recent immigrants 

dropped substantially. In 1994, 26% of poor women of reproductive age who were recent immigrants were Medicaid 

enrollees; by 2001, coverage had decreased by almost half to 15%. Among all poor women who were noncitizens, the 

proportion who were Medicaid enrollees plummeted by almost half from 36% to 19%. By 2001, more than six in 10 poor 

women of reproductive age who were noncitizen immigrants were uninsured in 2001.50 

  

Significantly, data from the aftermath of this decision indicates a chilling effect on applications for federal benefits by those 

immigrants who were still eligible, including long-term noncitizen residents, even though many states chose to continue 

covering this group. Researchers attribute this drop in application at least in part to a confusion and fear among immigrants, 

including the fear of deportation.51 

  

Importantly, the PRWORA did not affect federal health programs that were not means-tested (that is, programs which, unlike 

Medicaid, did not place income-eligibility requirements on individual enrollees). Thus, programs such as Title X (the 

national family planning program), block grants for maternal and child health, and community health centers were legally 

allowed to continue provision of services to immigrants otherwise barred by the PRWORA. 

  

Limited Expansion for Legal Immigrants: Children’s Health Insurance Program Reauthorization Act of 2009 

In 2009, Congress passed the Children’s Health Insurance Program Reauthorization Act of 200952 (CHIPRA) reauthorizing 

the CHIP program, which provides health care to certain categories of low-income pregnant women and children who are not 

eligible for Medicaid (most often because their incomes are too high to qualify). Section 214 of CHIPRA allowed states to 

cover certain categories of lawfully present children and pregnant women who would otherwise be excluded from Medicaid 
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and CHIP under PRWORA. 

  

CHIPRA, instead of applying the “qualified” immigrant terminology of the PRWORA, provided states with the option of 

extending Medicaid and CHIP to those pregnant women and children “lawfully residing in the United States.”53 HHS 

regulations clarified that “lawfully residing” children and pregnant women included not only those eligible for Medicaid and 

CHIP under the PRWORA’s “qualified alien” terminology but also others who would otherwise be shut out of these 

programs, including asylum seekers, people with temporary protected status, and those with deferred action status.54 

  

As of early 2015, 23 U.S. states had opted to use federal dollars offered under the CHIPRA to cover otherwise eligible 

pregnant women who had been legally residing in the United States for less than five years. All but two states provide 

coverage to children at or above 200% of the FPL through Medicaid and CHIP while 19 states cover children at or above 

300% of the FPL.55 

  

Small Steps Forward and Huge Gaps: The Affordable Care Act for Some Noncitizens 

When the Affordable Care Act was implemented, it barred undocumented immigrants from participating in the health 

insurance marketplaces. However, lawfully present immigrants, including many who are excluded from Medicaid under the 

PWRORA, were allowed to purchase insurance in the marketplaces as well as receive federal subsidies to reduce the cost of 

that coverage. The ACA states: 

If an individual is not, or is not reasonably expected to be for the entire period for which enrollment is 

sought, a citizen or national of the United States or an alien lawfully present in the United States, the 

individual shall not be treated as a qualified individual and may not be covered through a qualified health 

plan in the individual market that is offered through an Exchange.56 

  

  

The ACA distinguishes between immigrants who are, or are reasonably expected to be, lawfully present for the entire period 

for which enrollment is sought and those who are not. The former category includes not just pregnant women and children or 

immigrants lawfully present for more than five years—rather, the ACA’s language allows all lawfully present individuals to 

receive federal subsidies to purchase private plans in the marketplaces as long as they reasonably expect to be lawfully 

present in the United States for the duration of their enrollment in the insurance plan that they purchase. This represents a 

broadening of access not present in the Medicaid statute or through the PRWORA or the CHIPRA. While the ACA’s 

provisions continued to exclude undocumented immigrants, they did offer hope to individuals with deferred action status as 

these individuals were ostensibly considered lawfully present. 

  

Further, existing federal laws, such as 2009’s CHIPRA, already allowed certain “lawfully present” immigrants, including 

pregnant women and children with deferred action status, to qualify for CHIP or Medicaid. Now that the ACA provided 

Medicaid and federal subsidies for private insurance to millions of childless adults for the first time, it seemed to logically 

follow that individuals granted deferred action status in later years, such as the grantees of the DACA program in 2012, 

would now be eligible for Medicaid, CHIP, and federal subsidies in the same manner as other people with deferred action. 

However, as of the time of this writing, DACA grantees are specifically excluded from purchasing insurance in the ACA 

marketplaces. This exclusion was not by accident. In August of 2012, less than two months after DACA was announced, the 

HHS amended the ACA and federal Medicaid statute to specifically exclude DACA grantees from an array of federal health 

programs, including CHIP, Medicaid, and key programs within the ACA, including a ban on DACA grantees purchasing 

health plans through the marketplaces or receiving federal subsidies or tax credits to help pay for coverage purchased through 

these marketplaces.57 

  

Implications of Restrictions 

The widespread exclusion of many immigrant groups from access to federally funded health-care options under the ACA 

create major externalities, including creating a chilling effect for eligible immigrants, discouraging the seeking of necessary 

health care, incurring unnecessary financial costs for patients, hospitals, and government, and promoting a culture of 
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discrimination against certain categories of immigrants. 

  

Chilling Effect. Theoretically, no part of the ACA prohibits citizen or lawfully present children of undocumented parents 

from purchasing health insurance through a state exchange and receiving federal subsidies, but “[h]istorically, the fear of 

deportation has deterred undocumented families with eligible members from seeking access to public benefits,” and some 

predict the same fate for the ACA.58 Such concerns appear grounded in reality when one looks at insurance rates of 

U.S.-citizen children of noncitizen parents: 16% of these children remained uninsured in 2011 compared to only 7% of 

children of U.S.-born citizens.59 

  

Lack of Regular Care. The federal laws detailed above produce severe obstacles to access to care for immigrants subject to 

these restrictions. Noncitizens are three times as likely as be uninsured with 47% of noncitizens uninsured in 2011 compared 

to 16% of U.S.-born citizens. Noncitizen children are much more likely to be uninsured than citizen children with nearly a 

third of noncitizen children lacking health coverage. 

  

As a result of reduced rates of insurance coverage, noncitizens are less likely to have access to routine or preventive care and 

are more likely to delay or forgo care because of costs. Noncitizens are also less likely to seek out emergency care; in 2011, 

for example, noncitizens were nearly 50% less likely than citizens to have visited an emergency room over the previous 

year.60 

  

Health-care costs. Because undocumented immigrants are often uninsured, “a majority of … uncompensated emergency 

healthcare costs are mostly generated by undocumented immigrants.”61 While federal and state governments spend billions of 

dollars to offset the cost of uncompensated care in the form of DSH payments,62 such payments are scheduled to decrease 

under the ACA due to the expected gains in insurance coverage.63 

  

Further, studies indicate that, when compared to LPRs, naturalized citizens, and nonelderly U.S.-born adults, undocumented 

immigrants are younger (90% between ages 18 and 44) and have a similar health profile to U.S.-born residents.64 Therefore, 

despite the prevalence of poverty in this population,65 it is far from clear that the undocumented population would necessarily 

be more expensive to cover relative to other demographic populations in the United States. 

  

Discrimination. Exclusions of undocumented immigrants from health-care coverage, including those who are lawfully 

present through deferred action statuses, such as DACA, lead to negative policy externalities, including, as outlined by the 

National Immigration Law Center: 

  • treating certain types of deferred action individuals, such as DACA grantees, as second-class groups that are entitled to 

less protections and rights as other lawfully present immigrants 

    

  • empowering state lawmakers to further discriminate against those newly receiving deferred action as well as other 

undocumented immigrants with regards to providing other social services, including state-based health services 

    

  • establishing a dangerous precedent for future legislation regarding health-care reform and comprehensive immigration 

reform by encouraging such proposals to treat newly lawful immigrants as deserving of fewer rights than other lawfully 

present immigrants66 

    

  

PART III: FILLING THE GAPS: STATE-BASED OPTIONS FOR COVERAGE EXPANSION 

Given the numerous federal restrictions on public health benefits for noncitizens as well as the lack of federal reform on the 

horizon, innovations at the state level have significant potential to help resolve this humanitarian and financial crisis at least 

in the near term (as well as serving as potential models for long-term federal health reform). This section addresses some of 

the most promising structures that states may develop to provide health benefits to undocumented immigrants to partially 

compensate for the lack of federal resources. The options discussed below are not an exhaustive list; rather, ideas for 

innovation continue to develop and evolve at the state level. 
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State-Funded Medicaid, CHIP, and the Basic Health Plan 

Some states have responded to federal restrictions on health benefits for immigrants by using state funds to extend Medicaid 

and/or CHIP to immigrants largely barred from receiving federal Medicaid funding. The section below looks at some of the 

developments at the state level to expand access to coverage for both legal and undocumented immigrants. 

  

Lawfully Residing Immigrants 

CHIPRA State Option for Pregnant Women and Children. As of January 2015, 23 states and the District of Columbia had 

opted to use federal dollars offered under CHIPRA to cover otherwise eligible immigrant children who had been legally 

residing in the United States for less than five years.67 Seventeen states and the District of Columbia also provided coverage 

to lawfully present immigrant women who had been in the country for five years or less under Medicaid and CHIP.68 

  

Basic Health Plan (BHP): De Facto Medicaid Expansion for Lawfully Present Immigrants. Under the ACA, states have the 

option to create a basic health program (BHP), which allows states to use federal funds to expand health coverage for 

low-income adults between 138% and 200% of the FPL as well as qualified lawfully present immigrants under 138% of the 

FPL who are ineligible for Medicaid under existing federal rules. While BHP plans must be at least as generous as coverage 

offered in the exchange, a state plan can exceed the minimum threshold by providing coverage as comprehensive as Medicaid 

with much lower cost-sharing than the private plans on the exchange. At the time of writing, at least two states, Minnesota 

and New York, are implementing basic health plans which provide coverage to lawfully present immigrants.69 

  

Undocumented Immigrants 

Unborn Child Option. Federal funds cannot be used to offer CHIP to undocumented children. However, states have the 

option to receive federal matching funds under CHIP to provide temporary coverage to undocumented pregnant women. 

Known as the “unborn child” option, the government legally justifies this coverage by framing it as coverage for the unborn 

U.S.-citizen child. As of January 2015, 15 states cover income-eligible pregnant women regardless of immigration status 

through CHIP’s unborn child option.70 

  

State-Funded Health Programs for Undocumented Immigrants. Several states, including states with large immigrant 

populations, such as California, New York, and Illinois, offer a patchwork of programs to undocumented children within 

their borders. For example, Illinois offers the All Kids program, which insures over 1.6 million children in Illinois without 

any immigration-based limitation on coverage.71 In addition to covering children and pregnant women who are lawfully 

present (and thus eligible for federal CHIPRA funding), several states, including New York and California, provide Medicaid 

using state funding for qualified immigrants and PRUCOLs, including people with deferred action status, and others not 

eligible for federal Medicaid funding, including applicants for asylum, U visas, and other forms of immigration relief.72 

However, it is important to note that several states with high immigrant populations have refused to take even the most basic 

steps to providing coverage for its noncitizen population whether documented or not. For example, Texas denies federal 

Medicaid to most “qualified” immigrant adults even after they have lived in the U.S. after the federal five-year bar has 

ended.73 

  

Private Insurance 

ACA Analogues: State-Funded Insurance Marketplaces for Immigrants. Some states are considering developing state-funded 

health insurance marketplaces to provide coverage for immigrants excluded from the ACA marketplaces. California is a 

leader in that regard. In February 2014, California State Senator Ricardo Lara (D-Hunting Park/Long Beach) proposed the 

Health For All Act.74 This measure would use state funds to expand the state’s Medicaid program (Med-Cal) and the state’s 

Affordable Care Act exchange to cover Californians who would be eligible but for their immigration status.75 Importantly, 

“[t]he bill would require that benefits for those services be provided with state-only funds only if federal financial 

participation is not available.”76 
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To create an ACA analogue, the bill would establish the California Health Exchange Program for All Californians, which 

would be governed by the executive board that governs California’s ACA exchange—the California Health Benefit Exchange 

(also known as Covered California).77 The California Health Exchange Program would be available to all Californians, and, 

for Californians who purchase insurance through this program, the board would provide premium subsidies and cost-sharing 

reductions at the same level as the premium assistance and cost-sharing reductions that the individuals would have received 

through the California Health Benefit Exchange.78 

  

Because the federal government prohibits the use of federal Medicaid dollars to treat undocumented immigrants with 

nonemergency services and because the ACA prohibits the purchase of health insurance by undocumented immigrants 

through its health-care marketplaces, California would have to create independent state funding mechanisms and 

marketplaces to provide insurance to undocumented immigrants. With that said, the bill does not appear to have a precise 

funding mechanism outside of general state revenues. To be sure, the bill creates a continuously appropriated trust fund, and 

it does assess a charge on qualified health plans, but it makes implementation of the program contingent on a determination 

by the board that the fund contains sufficient financial resources.79 Therefore, presumably the success of the bill, were it to 

become law, depends on external revenue sources. 

  

The California plan can serve as the basic model for an administratively simple yet otherwise expensive expansion of health 

coverage to undocumented immigrants. It is administratively simple because it does not require additional infrastructure or 

reimbursement mechanisms than those that already exist through the ACA and Medicaid. Indeed, state legislators would not 

even have to develop new income thresholds; they would simply adopt the income thresholds that the federal government 

already imposes to determine whether an individual is eligible for Medicaid benefits or the ACA’s premium assistance and 

cost-sharing reductions. However, unlike traditional Medicaid, for which the federal government contributes to the cost of 

providing health coverage to low-income residents of the state, those undocumented immigrants who gain coverage under 

such a plan would have the entire cost of their policies funded by the state. Likewise, those undocumented immigrants who 

qualify for premium assistance or cost-sharing reductions through the ACA analogue established by the plan would receive 

such payments from the state rather than the federal government. Although expanded coverage would have significant 

benefits on both an individual health (for the beneficiaries) and a public health (for the community) basis, paying for such 

coverage would be quite expensive. 

  

The Single-Payer Plan. A controversial, yet by some accounts, less-expensive option, would be to create a single-payer 

option for undocumented immigrants.80 The basic structure would be simple: the state would establish an insurance plan in 

which undocumented immigrants could enroll, and the state would directly reimburse participating medical providers for 

treating the beneficiaries. Such a plan could be carefully limited to those most in need by, for example, using the high-end of 

ACA eligibility (those individuals with incomes at or below 400% of the FPL) as the limit. 

  

The core advantage of a single-payer plan would be that the state could presumably set reimbursement rates such that the cost 

of covering the low-income, undocumented population through a single-payer plan would be less expensive than the cost of 

paying Medicaid reimbursement rates for individuals with incomes under 133% of the FPL and paying for premium 

assistance and cost-sharing obligations for individuals with incomes at or below 400% of the FPL. The reasons are two-fold. 

First, as explained above, hospitals currently do not receive compensation for complying with the EMTALA by stabilizing 

undocumented immigrants with emergency medical conditions, and the DSH payments that offset such uncompensated care 

are decreasing under the ACA. Therefore, it is reasonable to expect that hospitals would be receptive to fairly low 

reimbursement rates for undocumented immigrants because something is better than nothing. Of course, the single-payer plan 

would require providers to offer a more comprehensive set of medical services than emergency services, but, as a general 

matter, it is less expensive for medical providers to provide preventive care than wait until a condition becomes an 

emergency. As a result, it could be a fairly large risk for providers to not participate in the single-payer plan and forego any 

reimbursement for emergency services provided to undocumented immigrants. Second, private insurance is expensive, and 

its costs increase at a rapid rate. Therefore, paying for premium assistance and cost-sharing obligations could be less efficient 

and more expensive than paying directly for medical services. 
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Important to the financial success of this plan would be the health composition of the undocumented population of the state. 

However, as indicated above, undocumented immigrants are younger and have a similar health profile to U.S.-born citziens, 

rendering it unlikely that they will incur significantly more costs than other population groups. 

  

Aside from its obvious controversial nature, this plan is not without its weaknesses. It would likely be administratively 

complex to develop such a system with independent reimbursement rates (although one mechanism to avoid both 

administrative complexity and the rapidly rising cost of private insurance would be to offer Medicaid to all undocumented 

immigrants with incomes at or below 400% of the FPL). Moreover, this plan could have various unintended consequences. 

For example, it would certainly be an attraction to low-income undocumented immigrants who could not receive similarly 

comprehensive health insurance in other states. It is possible that this effect could cause the program to rise in costs beyond 

original expectations. However, this effect is no different than the one that might arise from the California plan, which is 

even more generous to undocumented immigrants. Additionally, to the extent that other states follow with generous health 

benefit extensions of their own, this effect could be minimized. 

  

Other Improvements 

In addition to the major structural reforms discussed above, several less comprehensive options could potentially be feasible 

fiscally and politically while still constituting significant improvements on the status quo. 

  

Insurance Regulation. One alternative that California already uses to avoid the high cost of paying for premium assistance is 

to simply require that insurers offering plans through the state’s ACA exchange offer the same policies, with similar 

premiums, outside the exchange.81 This plan would expand health insurance coverage for undocumented immigrants, 

particularly those with preexisting conditions, but would likely still be unaffordable for many due to the lack of federal 

subsidies to offset the costs. 

  

Categorical Expansion of Health Benefits. States could focus also focus their efforts on expanding coverage for the 

individuals benefitting from new deferred action categories, such as the DACA program, which allows certain undocumented 

immigrants who entered the United States years ago to remain in the country and work for at least three years. This group of 

undocumented immigrants presents a potentially politically palatable group for the extension of health benefits because they 

will have already been granted the right to remain in the country and, in the case of DACA, many of them arrived as children. 

Particularly in the case of DACA, because this population is likely fairly young, they “are generally not part of the pool of 

individuals who are at a greater risk of poor health.”82 As a result, “the interests of the … public may potentially be best 

served if approved DACA applicants are allowed to participate in the national health-care market, because doing so would 

allow them to share in the costs.”83 Such a focus would also help address the misalignment between federal immigration 

policy and federal health-care policy.84 

  

Employer Mandates. States could adopt the approach of Hawaii, which requires employers to offer insurance. This plan could 

have an appreciable effect on undocumented immigrants because of high employment rates among adults in this group.85 

  

Expanding Health-Care Access. States could also shift focus more broadly to emphasize the expansion of health-care access 

rather than health-care coverage. In other words, rather than ensuring that undocumented immigrants have access to health 

insurance, states could work to ensure that undocumented immigrants have greater access to preventive medicine, primary 

care, and other nonemergency medical services. This could be achieved through certain state mandates, such as a requirement 

that all hospitals operating in the state (including for-profit hospitals) provide a defined set of services to all residents of the 

state independent of immigration status or ability to pay. In order to ensure the financial solvency of state hospitals that take 

on this added cost, the state would likely need to increase DSH payments to hospitals. However, it is possible that offsetting 

DSH payments would be less expensive than providing health coverage particularly if the set of required services is less 

comprehensive than the services that would be covered by an insurance plan. Alternatively, states could focus on bolstering 

community health centers, which already care for many uninsured individuals.86 
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CONCLUSION 

Though the Affordable Care Act has undoubtedly expanded access to health insurance for millions of Americans, there exist 

significant holes in the patchwork of federal and state health-care policies that currently cover noncitizens, including both 

those lawfully present and undocumented. These gaps stem largely from increasing restrictions upon federally funded 

health-care programs for noncitizens that began with “welfare reform” in 1996 and have continued with the gradual 

implementation of the Affordable Care Act since 2010. Though some progress has been made, particularly in expanding 

access to health care for lawfully present children and pregnant women, many noncitizens, particularly those without 

documentation, continue to find themselves without access to low-cost comprehensive health care. This humanitarian crisis is 

also a financial one: localities, states, and the federal government all find themselves saddled with rising uncompensated 

health-care costs as a result of the lack of access of many noncitizens to health insurance. 

  

Given the significant federal restrictions in providing health insurance to noncitizens, and the seeming lack of federal 

legislative will to resolve this problem within the foreseeable future, innovation at the state level may be the most promising 

way forward at this point in time. This Briefing undertook a preliminary analysis of the most promising structures that states 

may develop to provide health benefits to undocumented immigrants, including state-funded analogues to the ACA’s health 

insurance exchange and state-operated single payer systems, as well as less-systemic solutions, such as state-level employer 

mandates, state subsidies for DSH payments, and piecemeal expansion of coverage to certain categories of undocumented 

immigrants (e.g., DACA grantees). Though state-based reforms are not a panacea—federal action is required, particularly to 

establish long-term nationwide reform—the exploration of these options can help state governments find solutions to 

improve the health of noncitizen populations, lower health costs, and promote promising reforms that could spread across 

states and perhaps to the federal level as well. 
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