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BRIEF OF AMICus CURIAE Harvard Immigration and Refugee 
Clinical Program IN SUPPORT OF PETITIONER AND 

REVERSAL OF PANEL OPINION  

STATEMENT OF AMICUS CURIAE1 

The Harvard Immigration and Refugee Clinical Program (the 

Clinic) at Harvard Law School has worked with hundreds of 

immigrants and refugees since its founding in 1984.  It combines 

representation of individual applicants for asylum and related relief 

with the development of theories and policy relating to asylum law. 

 The U.S. Department of Justice has engaged the Clinic in the training 

of immigration judges (IJs), asylum officers, and supervisors on a 

variety of issues related to asylum law.  In addition, the Clinic provides 

advice, support, and supplemental services to immigration advocates 

throughout the United States. 

The Clinic has been accepted as amicus curiae in cases before the 

U.S. Supreme Court, the federal Courts of Appeals, the Board of 

Immigration Appeals (BIA), and various international tribunals. 

                                                            
1 Pursuant to F.R.A.P. 29(c)(5), amicus represents that no counsel 

for a party authored this brief in whole or in part, and no party or 
counsel for a party contributed money intended to fund the preparation 
or submission of this brief.  No person other than amicus or its counsel 
contributed money intended to fund the preparation and submission of 
this brief. 
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The Clinic has an interest in the proper application and 

development of U.S. asylum law to ensure that the claims of individuals 

seeking asylum and related relief receive fair and proper consideration 

under standards consistent with U.S. laws and treaties.  Amicus 

regards the issues in this case as especially important and is concerned 

that the protective function of the U.S. asylum statute and its 

international treaty obligations will be undermined by an erroneous 

interpretation of 8 U.S.C. § 1101(a)(42)(A), which requires an asylum 

applicant to show that the persecution she has suffered or reasonably 

fears she will suffer is “on account of” one or more protected grounds, 

including membership in a particular social group and political opinion; 

and 8 U.S.C. § 1158(b)(1)(B)(i), which requires an applicant to show 

that a protected ground is “at least one central reason” she was 

persecuted or fears persecution.     
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STATEMENT OF THE CASE 

The Clinic adopts the statement of facts and procedural history set 

forth in Petitioner Rocio Brenda Henriquez-Rivas’ (Henriquez’) Opening 

Brief on Appeal.  

I. THE PANEL ERRED AS A MATTER OF LAW IN 
REFUSING HENRIQUEZ’ REQUEST FOR REMAND ON 
HER POLITICAL OPINION CLAIM, WHICH SHE 
EXPLICITLY RAISED IN HER BRIEF TO THE BIA, BUT 
WHICH THE BIA IGNORED. 

The Panel misstated the record and misconstrued this Court’s 

settled law when it rejected Henriquez’ “contention that the BIA should 

have considered her claim that she was persecuted based on her 

political opinion” on the ground she “did not raise this issue to the BIA 

for its consideration.”  Henriquez-Rivas v. Holder, 09-71571, 2011 WL 

3915529, *1 (9th Cir. Sept. 7, 2011) (citing Zhang v. Ashcroft, 388 F.3d 

713, 721 (9th Cir. 2004) (holding that a petitioner must “put the BIA on 

notice” that she is challenging the IJ’s determination).2   

As Henriquez explained in her Opening Brief, pp. 8-10, 20-22, the 

record unequivocally demonstrates that she put the BIA on notice that 

she was challenging the IJ’s ruling on her political opinion claim, even 
                                                            

2 The Zhang court’s holding interprets 8 U.S.C. § 1252(d)(1), which 
provides that courts may review a deportation order only if “the alien has 
exhausted all administrative remedies available to the alien as of right.”    
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though she agreed with the IJ’s decision that she was entitled to asylum 

on account of her membership in a particular social group.  Henriquez’s 

brief to the BIA expressly states that “[h]er fear of persecution is based 

on political and social group grounds.  Why political?  . . . . [Because 

Henriquez], who testified against her father’s killers, is persona non 

grata to such organizations, an enemy to be eliminated by any means.”  

AR 12-13 (emphasis added).  Despite this clear statement regarding 

Henriquez’ political opinion claim, the BIA failed even to mention the 

issue in its decision reversing the IJ.  See AR 3-4.   

As set forth in Zhang, the case on which the Panel relied, this 

Court “requires nothing more” of an asylum applicant than that she 

“explicitly mention” her challenged claim in her brief to the BIA.  388 

F.3d at 721; see also Aden v. Holder, 589 F.3d 1040, 1047 (9th Cir. 2009) 

(holding that an applicant adequately exhausts a claim by stating it in 

her brief to the BIA, even if she does not brief it at any length); 

Vizcarra-Ayala v. Mukasey, 514 F.3d 870, 873-74 (9th Cir. 2008) (same); 

Moreno-Morante v. Gonzales, 490 F.3d 1172, 1173 n.1 (9th Cir. 2007) 

(same). 
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Indeed, an applicant may exhaust her remedies merely by listing 

the challenged claim in her notice of appeal to the BIA.  Abebe v. 

Mukasey, 554 F.3d 1203, 1208 (9th Cir. 2009) (when a petitioner relies 

entirely on the notice of appeal to make an immigration argument, “he 

will be deemed to have exhausted all issues raised therein.”); cf. Barron 

v. Ashcroft, 358 F.3d 674, 676 (9th Cir. 2004) (finding failure to exhaust 

where appeal “nowhere mention[ed]” petitioner’s newly-raised due 

process challenge).3  

 Here, Henriquez not only mentioned, but also discussed her 

political opinion claim in her brief to the BIA, so she unquestionably put 

the BIA “on notice” of her challenge to the IJ’s decision.  That the BIA 

ignored it does not mean that Henriquez failed to exhaust her remedies.  

Indeed, “‘[i]t goes without saying that IJs and the BIA are not free to 

ignore arguments raised by a petitioner.’”  Doissaint v. Mukasey, 538 

F.3d 1167, 1170 (9th Cir. 2008) (quoting Sagaydak v. Gonzales, 405 

F.3d 1035, 1040 (9th Cir. 2005)) (holding that the BIA erred as a matter 

of law in failing to review claim mentioned in the petitioner’s brief).   

                                                            
3 Of course, Henriquez could not have raised the issue in a notice of appeal 

to the BIA, because she was the prevailing party, not the appellant. 
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The Panel thus erred as a matter of law when it refused to 

remand Henriquez’s political opinion claim to the BIA, as required by 

INS v. Orlando Ventura, 537 U.S. 12, 16-17 (2002).  

II. IF THIS COURT REMANDS FOR FURTHER 
PROCEEDINGS, IT SHOULD INSTRUCT THE BIA TO 
CONSIDER PETITIONER’S CLAIM THAT SHE IS 
ENTITLED TO ASYLUM ON ACCOUNT OF POLITICAL 
OPINION. 

The IJ found, and the BIA did not question, that Henriquez 

suffered persecution at the age of twelve when members of the 

notorious Mara 18 gang came into her home to assassinate her father, 

Don Julio, bullied then shot him four times at close range, and tried to 

kill Henriquez herself with a knife.  AR 62-63, 70-71, 153-56, 292-93.  

After Henriquez testified against gang members in court, the gang 

persisted in seeking her out and threatening her for years.  AR 64-67, 

160-176, 185, 294-96.  After moving four times in a fruitless effort to 

escape her persecutors, Henriquez finally fled to the United States at 

the age of nineteen, where she continued to encounter people who 

recognized her as the daughter of the slain Don Julio.  AR 64-67, 69-72, 

177, 182, 296-97.4   

                                                            
4 The INA defines a child as an unmarried person under 21 years of age.  

8 U.S.C. § 1101(b)(1), (c)(1).  Henriquez was a minor when she testified in court 
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The IJ further found, and the BIA did not question, that 

Henriquez reasonably fears future persecution as a result of these 

events and her government’s inability to control the Mara 18 gang.  AR 

69-72.  The IJ properly determined that Henriquez was eligible for 

asylum based on her membership in a particular social group, namely, 

people who testify against gangs in El Salvador.  AR 70-71.   

Although the IJ found that “the central reason for [Henriquez’] 

persecution was her opposition to the [Mara 18] gang members killing 

her father and her testimony against the gang members,” AR 70, she 

rejected Henriquez’ argument that the persecution was on account of 

political opinion, because she “[could] not conclude that the gang is a 

political group and that [Henriquez’] testimony against them 

constitutes a political opinion,” AR 69-70.  On this count, the IJ was in 

error.  Unfortunately, the BIA ignored Henriquez’ explicit challenge to 

this ruling.  Had they considered it as she requested, they would have 

been hard put to uphold the IJ’s ruling under this Court’s case law. 

 Henriquez met her statutory burden by producing substantial 

evidence that, although she was a child, she “held, or that her 

                                                                                                                                                                                                

against her father’s killers at age 12, and still a minor when she testified before the 
IJ at age 20. 
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persecutors believed she held, a political opinion” and that “one central 

reason” the gang persecuted her was “because of that political opinion.”  

E.g., Zhiqiang Hu v. Holder, 652 F.3d 1011, 1017 (9th Cir. 2011).5   

Henriquez’ story, which the IJ found credible, AR 68-69, compels 

the conclusion that she was persecuted, and fears persecution, on 

account of political opinion.  After being attacked by members of Mara 

18 sent to kill her father, 12-year-old Henriquez spoke out against the 

gang, recounting her story first to the police and then testifying in open 

court in the presence of gang members.  AR 64, 294.  At twelve, 

Henriquez can hardly have been expected to have a well-formed 

political opinion, but she unequivocally opposed the gang, which killed 

her father and tried to kill her, and which has sought her out and 

threatened her ever since she testified against them. 

This Court has urged the BIA to take into account an asylum 

applicant’s age at the time of persecution as well as her relative ability 

                                                            
5 To show persecution on account of political opinion, a petitioner is 

required to show (1) that she held, or that her persecutors believed she held, a 
political opinion, and (2) that her persecutors persecuted her, at least in part, 
because of that political opinion).  Zhiqiang Hu, 652 F.3d at 1017 (citing, inter 
alia, Navas v. INS, 217 F.3d 646, 656 (9th Cir. 2000)); 8 U.S.C. § 1101(a)(42)(A).  
Under Real ID, a petitioner must also show that her political opinion was “at least 
one central reason” for her persecution.  Id.; 8 U.S.C. § 1158(b)(1)(B)(i).   
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to articulate her experience and understand all the reasons she was 

persecuted.  Hernandez-Ortiz v. Gonzales, 496 F.3d 1042, 1044-45 (9th 

Cir. 2007); Mendoza-Pablo v. Holder, 07-73592, 2012 WL 373085 (9th 

Cir. Feb. 7, 2012).   

So has the U.S. Department of Justice, which has published 

Guidelines for Children’s Asylum Claims.  1998 WL 34032561 (1998) 

(cited in Mendoza-Pablo, 2012 WL 373085, at *3).  These Guidelines 

instruct asylum officers that, while “a child may be unable to identify 

all relevant motives, . . . a nexus can still be found if the objective 

circumstances support the child’s claim that the persecutor targeted the 

child based on one of the protected grounds.”  Id. at *16.  As particularly 

relevant here, the Guidelines caution that adjudicators should not 

assume that children are incapable of “holding political opinions for 

which [they] may be persecuted[.]”   Id. at *18.  Further, adjudicators 

should “carefully review the family history of the child and . . . explore 

as much as possible the child’s understanding of his or her family’s 

activities to determine whether the child may face persecution based on 

the imputed political beliefs of family members or some other group 

with which the child is identified.”  Id. 
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Even at twenty, when she testified before the IJ, Henriquez may 

not have been able to elucidate her political opinion as well as a more 

mature person – or one more accustomed to speaking out freely.  See 

Zhang v. Gonzales, 426 F.3d 540, 546 (2d Cir. 2005) (Sotomayor, J.) 

(counseling against “an impoverished view of what political opinions 

are, especially in a country where certain democratic rights have only a 

tenuous hold”) (citation, internal quotations and alterations omitted). 

Henriquez nevertheless credibly communicated to the IJ that she 

was opposed to the Mara 18 gang, which she viewed as a political group 

trying to seize power in a country where – as the IJ found – the 

government is unable or unwilling to stop its reign of terror.  AR 68; 70-

71, see also AR 13.  Henriquez did not need to show, as the IJ 

apparently believed, that the Mara 18 gang actually constitutes a 

political group.  Lolong v. Gonzales, 484 F.3d 1173, 1180 (9th Cir. 2007) 

(en banc).  Henriquez’ belief that the gang constitutes a political group 

nevertheless attests to the political nature of her decision to speak out 

against them.6       

                                                            
6 Henriquez is not alone in viewing gang warfare as a political phenomenon.  

See, e.g., No Place to Hide: Gang, State, and Clandestine Violence in El Salvador 
(Harvard Univ. 2007), at 68-75. 
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This Court has repeatedly held that individuals of any age who 

suffer persecution as a result of challenging their government’s conduct 

or its failure to protect their basic human rights are eligible for asylum 

on account of political opinion.  See, e.g., Zhiqiang Hu, 652 F.3d at 1018 

(holding that a man who was arrested and threatened after he espoused 

a pro-labor position that his government disliked was persecuted on 

account of his political opinion); Nuru v. Gonzales, 404 F.3d 1207, 1226 

(9th Cir. 2005) (holding that an Eritrean soldier who openly opposed the 

war in Sudan was persecuted on account of his political opinion); 

Mamouzian v. Ashcroft, 390 F.3d 1129, 1134 (9th Cir. 2004) (holding 

that an Armenian woman who was arrested and beaten after she 

participated in protests and wrote articles criticizing the government 

was persecuted on account of her political opinion); see also Haxhiu v. 

Mukasey, 519 F.3d 685, 692 (7th Cir. 2008) (holding that a government 

employee who was fired and threatened after she spoke out against 

government corruption was persecuted on account of political opinion).    

This Court has applied the same reasoning in cases involving 

individuals who oppose and are persecuted by “non-state actors” – i.e., 

persons or groups who enjoy power thanks to ineffective or corrupt 
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governments.  See Deborah Anker, THE LAW OF ASYLUM IN THE UNITED 

STATES, § 4:10, pp. 189-200 (West 2011); id. at 194 (under the “long-

standing” “non-state actor” doctrine, the BIA and the courts “recognize[] 

that, in addition to government agents, persecutors may be non-state 

entities that the government is unable or unwilling to control.”) 

(footnotes omitted).  

In Antonyan v. Holder, 642 F.3d 1250 (9th Cir. 2011), for example, 

this Court reversed the BIA’s denial of asylum to an Armenian woman 

who was threatened by “a notorious criminal” after she testified that he 

was selling illegal drugs and bribing government officials to turn a 

blind eye.  Id. at 1255-56.  The government argued that the criminal 

persecuted the petitioner for reasons of revenge, but, as this Court 

recognized, it was reasonable to infer that he also persecuted her 

because she sought to expose his corrupt relationships with the 

government.  Id. at 1256 (petitioner need not show that a protected 

ground is the only reason she was persecuted; she “‘need only produce 

evidence from which it is reasonable to believe that the harm was 

motivated, at least in part, by an actual or implied [protected] ground’”) 

(quoting Mamouzian, 390 F.3d at 1134) (original emphasis).  
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Accordingly, this Court held, the petitioner was entitled to asylum 

because she was persecuted and feared persecution on account of 

political opinion.  Id. at 1256-57.7   

The Asylum Office of the U.S. Department of Homeland Security 

has likewise recognized that “providing [one’s] government with 

information about a guerilla group, where the guerrilla group would see 

informing as an expression of opposition to it” may form the basis of a 

well- founded fear of persecution on account of political opinion[.]”  

Asylum Officer Basic Training Course, Asylum Eligibility Part III: 

Nexus and the Five Protected Characteristics 55 (Mar. 12, 2009) 

available at http://www.uscis.gov/USCIS/Humanitarian/ 

Refugees%20&%20Asylum/Asylum/AOBTC%20Lesson%20Plans/Nexus-

the-Five-Protected-Characteristics-31aug10.pdf.    

The threats directed at Henriquez in the years following the trial 

at which she testified are ineluctably related to her act of opposing the 

                                                            
7 A petitioner may be entitled to asylum even if he does not speak out 

against a subversive group, but merely refuses to participate in its anti-government 
activities. E.g., Bolanos-Hernandez v. I.N.S., 767 F.2d 1277, 1287 (9th Cir. 1984) 
(“By choosing neutrality and refusing to join a particular political faction, 
[Petitioner] expressed his opinion and took a political stance.  That conduct is as 
much an affirmative expression of a political opinion as is joining a side, or 
speaking out for or against a side.”).  
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gang and exposing their crimes against her family, and in particular, 

their killing of her father.  AR 64-67, 160-176, 185, 294-96.  Just like 

the petitioners in the above-cited cases, Henriquez’ story compels the 

conclusion that she was persecuted because she spoke out and 

expressed a political opinion antithetical to her persecutors.         

It is also “reasonable to believe” that the Mara 18 gang imputed a 

political opinion to Henriquez because she testified against them and 

because of her association with her father, the man the gang had 

threatened and killed.  Antonyan, 642 F.3d at 1256.  “The doctrine of 

imputed political opinion focuses on the persecutor’s perception of the 

applicant’s beliefs,” rather than the applicant’s own beliefs.  Anker, THE 

LAW OF ASYLUM, supra, § 5:26, p. 306 (citing Desir v. Ilchert, 840 F.2d 

723, 728 (9th Cir. 1988); Hernandez-Ortiz, 777 F.2d at 517).   

This Court has repeatedly recognized that individuals – especially 

women and children – may be targeted because of their association with 

relatives whom the persecutor regards as political enemies.  Navas, 217 

F.3d 646, is illustrative.  There, Navas, a seventeen-year-old boy, fled El 

Salvador after he was threatened by three men leaving the home of his 

aunt just after she was murdered.  Id. at 652.  Navas recognized the 
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men as members of the military forces that had killed his aunt’s 

husband several years earlier and that Navas himself opposed.  Id.   

The government argued that Navas was threatened simply 

because he had witnessed a crime.  Navas, 217 F.3d at 658.  This Court 

rejected the government’s narrow “one motive” reasoning.  While Navas 

may have been persecuted in part because he witnessed a crime, this 

Court conceded, that was not the end of the story:  Navas was entitled 

to asylum because he established that he was also persecuted “on 

account of imputed political opinion – that is, on account of a political 

opinion attributed to him by his persecutors.”  Id. at 658-59.  The 

inference that Navas was persecuted for imputed political opinion was 

significantly strengthened by the military’s targeting of other members 

of his family.  “[W]here killings and other acts of violence are inflicted 

on members of the same family” – whether by government forces, or 

non-state actors – “‘the inference that they are connected and politically 

motivated is an appropriate one.’”  Id. at 661 (quoting Hernandez-Ortiz, 

777 F.2d at 517).  

Similarly, in Ali v. Ashcroft, 394 F.3d 780 (9th Cir. 2005), a panel 

of this Court held that a Somalian woman established eligibility for 
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asylum on account of imputed political opinion, based on evidence that 

she was raped by soldiers who taunted her because of her caste and her 

husband’s association with the former political regime.  Id. at 786-87.  

And in Garcia-Martinez v. Ashcroft, 371 F.3d 1066 (9th Cir. 2004), a 

panel of this Court held that that a young Guatemalan woman, whose 

brother had been kidnapped by guerillas when she was a child, 

established that she was persecuted on account of imputed political 

opinion when she was attacked by soldiers who believed that she and 

her fellow-villagers were affiliated with the guerrillas.  Id. at 1075-76.            

In Henriquez’ case, the IJ found – and the BIA did not dispute – 

that she “will likely be killed by one or more gang members if she 

returns to any area of El Salvador[.]”  AR 69.  The evidence is 

compelling that the gang considers Henriquez “a political opponent” 

because she had the temerity to testify against them at the age of 

twelve and because she is the daughter of a man they took pains to kill.   

If our asylum laws mean anything, they must be held to protect 

children whose lives are endangered because they have the courage to 

speak out against well-organized and violent gangs that their 

government is not willing or able to control.  
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CONCLUSION 

This Court should reverse the Panel’s decision because Henriquez 

demonstrated that she is entitled to asylum as a member of a particular 

social group and/or because of her own or an imputed political opinion.  

In the alternative, if this Court remands the case for further 

proceedings with respect to Henriquez’ particular social group claim, it 

should instruct the BIA also to consider her political opinion claim. 

Respectfully submitted, 

Dated:  February 21, 2012 AKIN GUMP STRAUSS HAUER & 
FELD LLP 

Steven H. Schulman 
L. Rachel Lerman 
Jason P. Steed 
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L. Rachel Lerman 
Attorneys for Amicus Curiae 
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REFUGEE CLINICAL PROGRAM 
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