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Amici submit this brief to describe how refugee law’s political opinion ground 

applies to certain individuals fleeing Central America to the United States.  Especially in 

recent years, many Central Americans, largely from El Salvador, Guatemala and 

Honduras, have arrived in the United States fleeing violence or fearing violence at the 

hands of large and powerful gangs, such as MS-13 and Mara 18. These individuals have 

often suffered or fear rape, beatings, death of loved ones, threats of death or rape, and 

other extreme abuse in part because they refuse to submit to the demands of these violent 

and powerful groups, which their home governments have failed to control.  

To qualify for asylum under U.S. law, these individuals, like any other asylum 

applicants, must establish persecution or a well-founded fear of persecution on account of 

one of five grounds: race, nationality, political opinion, religion, or membership in a 

particular social group. INA § 101(a)(42)(A), 8 U.S.C. § 1101(a)(42)(A); see also  INA   

§ 241(b) (3), U.S.C. § 1231(b)(3) (withholding of removal). Individuals who fear, or who 

have suffered, the kinds of violence described in this brief at the hands of these Central 

American gangs may be eligible for asylum based on their political opinion, including 

any political opinion imputed to them.  See generally, Deborah Anker and Lawrence 

Palmer, “Third Generation” Gangs, Warfare in Central America, and Refugee Law’s 

Political Opinion Ground, 14-10 IMM. BRIEFINGS 1 (2014).  This brief first provides 

critical background and context on how these gangs operate, including their increasing 

political power and relationships with governmental actors.  The brief then sets forth a 

multi-step framework for adjudicators to determine whether individuals fleeing certain 

Central American gangs are eligible for asylum and the related protection of withholding 
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of removal for reasons related to their political opinions, including those imputed to 

them. 

 

I. The Central American Context: Third Generation Gangs  

Military experts report that large-scale Central American gangs such as Mara 18 

and MS-13 (the latter of which is estimated to have 27,500 members in El Salvador 

alone) have developed a degree of sophistication, politicization, and international reach 

that qualifies them as “third generation gangs.” Howard L. Gray, Gangs and 

Transnational Criminal Threaten Central American Stability, 7 U.S. ARMY WAR 

COLLEGE, STRATEGY RESEARCH PROJECT (2009), available at 

https://www.hsdl.org/?view&did=740050; Douglas Farah, Central American Gangs, 

Changing Nature and New Partners, 66 J. INT’L AFF., 53-58 (Fall/Winter 2012).  Unlike 

first generation gangs (“traditional street gangs with a turf orientation”) or second 

generation gangs (“entrepreneurial and drug-centered”), third generation gangs “have 

evolved political aims” and “operate . . . at the global end of the spectrum, using their 

sophistication to garner political power . . . .” John P. Sullivan & Robert J. Bunker, Third 

Generation Gang Studies: an Introduction, 14.4 JOURNAL OF GANG RESEARCH 3 (2007). 

These third generation gangs have extensive resources, often control large amounts of 

territory, and wield significant control over the lives of those within their geographic 

spheres of power. See U.S. Agency for International Development Bureau for Latin 

America and the Caribbean, Central America and Mexico Gang Assessment 51 (2006) (  

reporting that these groups “exercise[] [their] own justice, demanding certain behavior 

from  . . . citizens and sanctioning those who do not obey”); see also International Human 
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Rights Clinic, Harvard Law School,  NO PLACE TO HIDE: GANG, STATE, AND 

CLANDESTINE VIOLENCE IN EL SALVADOR 20-29 (2007).  These gangs do not operate in 

isolation from state authorities, including police and military forces. Instead, they 

intimidate, corrupt, and develop alliances with state authorities. Accordingly, Central 

American governments are often unable or unwilling to provide protection to their people  

from these forces.  

As one country expert explains, MS-13 and M-18 operate “largely without police 

or military interference.” Affidavit of Elizabeth G. Kennedy, U.S. Fulbright Fellow in El 

Salvador, 3-4 (Oct. 27, 2014) (attached as Ex. A). She notes that “MS-13 and M-18 are 

aware of the institutional effects [of] their violence . . . on the police and military.” Id. 

With over 30 police murdered in El Salvador this year alone, “officers of the security 

forces are afraid of the MS-13 and M-18.” Id.  In addition, many children and families 

report that “the police and the gangs are the same” and “police come but see nothing.”Id.; 

see also Thomas Boerman, Central American Gang Related Asylum Cases, IMMIGRATION 

DAILY, available at  http://ilw.com/articles/2009,1215-boerman.shtm (last accessed Dec. 

4, 2014) (noting that “Central America is characterized by rampant corruption among . . . 

public officials who are in invested in gangs operating with impunity”); Max Manwaring, 

Street Gangs: The New Urban Insurgency, STRATEGIC STUDIES INSTITUTE VI (Mar. 

2005).  

UNHCR similarly concluded that what it describes as “organized gangs” in 

Central America (and other places) often operate as de facto governments or act at the 

instigation of, with the consent of, or otherwise in collaboration with, the government , so 

that, “[t]he State may, in certain circumstances be considered the agent of persecution  in 
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gang related claims." United Nations High Commissioner for Refugees, GUIDANCE NOTE 

ON REFUGEE CLAIMS RELATING TO VICTIMS OF ORGANIZED CRIMES ¶26 (March, 2010), 

available at http://www.refworld.org/docid/4bb21fa02.html.   

    In sum, Central American gangs are powerful forces, particularly in El Salvador, 

Guatemala and Honduras, and government authorities cannot protect their people from 

violence at the hands of these gangs. As noted, these gangs overwhelm government 

authorities, and very often are able to corrupt and even join forces with the State. Third 

generation gangs sexually or physically assault, kill, extort, and threaten those who 

oppose them, including those who refuse to join them, those who flee recruitment, and 

those who are seen as opposing them in any one of multiple ways or for many different 

reasons, including because of their race, family or church affiliation, and for other 

reasons. 

 
II. Legal Framework for Analyzing Political Opinion Cases from 

Central America  
 

Asylum seekers who oppose MS-13 and M-18, who have resisted, or are 

perceived to resist, any demands, actions or beliefs of such gangs, can establish eligibility 

for asylum based on their political opinions, including those imputed to them.  As 

described below, the immigration judge or other decision-maker must determine whether 

the applicant has expressed or is imputed with a political opinion by these third 

generation gangs, and whether such an opinion is “at least one central reason” for any 

past harm or well-founded fear of harm against them. See REAL ID ACT OF 2005, 

I.N.A. § 101(a)(3)(B)(ii), 8 U.S.C.A. § 1158(b)(1)(B)(iii).  
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Set forth below is the legal framework for analyzing whether an asylum seeker 

has established a political opinion, including a political opinion imputed to him or her, 

based on such resistance or perceived resistance to these third generation gangs.  

Step 1. Determine whether a particular belief or action constitutes 
an express or imputed political opinion for asylum purposes 

 
A. The political opinion ground protects various views and activities, including 

informal or nontraditional expressions of political belief.  
 

While political opinion certainly encompasses beliefs associated with formal 

political parties or organizations that oppose a party or regime, the political opinion 

ground does not require an applicant’s adherence to a formal political ideology or to the 

platform of an official political party. Zhiqiang Hu v. Holder, 652 F.3d 1011, 1017 (9th 

Cir. 2011); Anker and Lawrence, “Third Generation” Gangs 3-4 (2014). Applicants need 

not be sophisticated in the expression of their beliefs, and applicants may sometimes be 

reluctant to characterize their conduct as political.”  Anwen Hughes, Practicing Law 

Institute 2005, Asylum and Withholding of Removal—A Brief Overview of the Substantive 

Law,[ Practicing  Law Institute  293, 312 (2009); see also Ahmed v. Keisler, 504 F.3d 

1183, 1193 (9th Cir. 2007). Generally, beliefs protected as political opinions are those 

recognized as expressions of basic human rights, including the right to be protected 

against torture or serious physical abuse.1  See Goodwin-Gill and Jane McAdams, THE 

REFUGEE IN INTERNATIONAL LAW   87, 93 (2007).  

 

                                                 
1 See also Lazo-Majano v. I.N.S., 813 F.2d 1432, 1435 (9th Cir. 1987) (overruled on other 
grounds by Fisher v. I.N.S., 79 F.3d 955 (9th Cir. 1996)) (en banc) (finding that resistance to rape 
and beating through flight constituted assertion of political opinion opposing view that a man 
“has a right to dominate” and that the applicant was asserting her view that armed forces are 
responsible for “rape, torture, and murder” and that “no political control exists to restrain” her 
persecutor). 
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B. Political opinion can be imputed and need not be expressed  

 A person may suffer or be at risk of serious harm because of a political opinion 

imputed to him or her. This well-established doctrine of imputed political opinion focuses 

on the persecutor’s perception of the applicant’s beliefs, not the applicant’s own opinion. 

See Hernandez-Ortiz v. I.N.S., 777 F.2d 509, 517 (9th Cir. 1985) (finding the applicant’s 

actual political view, whether neutral or partisan, irrelevant where government attributed 

certain political opinions to her); Desir v. Ilchert, 840 F.2d 723, 728 (9th Cir. 1988) (“We 

must view Desir as possessing a political opinion because his persecutors . . . both 

attributed subversive views to Desir and treated him as a subversive”). Persecutors may 

impute a political opinion to an applicant based on past associations, family ties, race, 

nationality, or social class, among other characteristics. See, e.g., Sangha v. I.N.S., 103 

F.3d 1482, 1489 (9th Cir. 1997); Deborah E. Anker, LAW OF ASYLUM IN THE UNITED 

STATES § 5:31 (2014 edition).  

A political opinion may be imputed based on an applicant’s individual actions or 

associations with others that lead the persecutor to believe that the applicant is against 

him or her or aligned with another side. Anker, 14-10 IMMIGR. BRIEFINGS 1,4  (2014). 

The imputed political opinion doctrine is well established in federal court case law and 

has been accepted by the Board of Immigration Appeals and by U.S. Citizenship and 

Immigration Services. See, e.g., De Brenner v. Ashcroft, 388 F.3d 629, 635-36 (8th Cir. 

2004); In re S-P-, 21 I&N Dec. 486, 489 (BIA 1996); Asylum Officer Basic Training 

Course, Asylum Eligibility Part III: Nexus and the Five Protected Characteristics 54 

(Mar. 12, 2009). 
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http://www.uscis.gov/sites/default/files/USCIS/Humanitarian/Refugees%20%26%20Asyl

um/Asylum/  

C. A political opinion claim can be based on persecution at the hands of non-
state actors and/or complicitous states  
 

The Refugee Convention’s concept of political opinion (upon which U.S. asylum law 

is based) incorporates “any opinion on any matter in which the machinery of the 

State, government, and policy may be engaged.” UNHCR GUIDANCE NOTE ON 

REFUGEE CLAIMS RELATING TO VICTIMS OF ORGANIZED GANGS, 

http://www.refworld.org/docid/4bb21fa02.html ¶45 (citing Guy Goodwin-Gill and 

Jane McAdams, THE REFUGEE IN INTERNATIONAL LAW 87). It includes non-state 

entities pursuing the refugee “on account of his or her opinions, which are an actual 

or perceived threat to [the State] or to the political agenda and aspirations of the 

entity in question.” Guy Goodwin-Gill and Jane McAdams, THE REFUGEE IN 

INTERNATIONAL LAW 87; see generally, Deborah Anker, LAW OF ASYLUM IN THE 

UNITED STATES   §4:11 (2014).  

Thus, it is well established that the persecutor need not be the government, but 

can also be an individual or non-governmental actor the government cannot or will 

not control or with whom the government effectively collaborates, as is the case with 

MS-13 and M-18. Matter of Villalta, 20 I&N Dec. 142 (BIA 1990); Pavlova v. I.N.S.,  

441 F.3d 87 (2 Cir. 2006); UNHCR GUIDANCE NOTE ON REFUGEE CLAIMS RELATING 

TO VICTIMS OF ORGANIZED GANGS,  ¶¶ 24-25; U.S.C.I.S AOBTC, FEMALE ASYLUM 

APPLICANTS ASYLUM OFFICER BASIC TRAINING COURSE, FEMALE ASYLUM 

APPLICANTS AND GENDER-RELATED CLAIMS,24–25 (Mar.12,2009), available at  

http://www.uscis.gov/USCIS/Humanitarian/Refugees%20& 
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%20Asylum/Asylum/AOBTC%20Lesson%20Plans/Female-Asylum-Applicants-Gender-

Related- Claims-31aug10.pdf 25,  

AOBTC%20Lesson%20Plans/Nexus-the-Five-Protected-Characteristics-31aug10.pdf 

D. Certain types of political opinion, express and implied, are particularly 
prevalent in cases involving third generation gangs.   

 
Political opinion in this context is likely to manifest in various expressions of 

anti-gang beliefs and values: refusing forced affiliation or taxes-via-extortion; testifying 

or informing against the gangs; participating in community-based gang prevention and 

intervention activities; maintaining neutrality (especially in “hazardous” conditions);2 or 

associating with persons or social or religious groups that promote anti-gang values, 

among other ways. See Anker, “Third Generation” Gangs, 14-10 IMMIGR. BRIEFINGS 1, 

4.  As noted, applicants need not describe their beliefs as political for their beliefs to be 

considered political opinions for purposes of protection under the Refugee Convention 

and U.S. asylum law. Id. As UNHCR notes, "[a] political opinion can be expressed 

both affirmatively and negatively. [R]ejecting a recruitment attempt may convey anti-

gang sentiments as clearly as an opinion expressed in a more traditional political manner, 

by for instance, vocalizing criticism of gangs in public meetings or campaigns.” 

GUIDANCE NOTE ON REFUGEE CLAIMS RELATING TO VICTIMS OF ORGANIZED GANGS, ¶ 49-

50.   

Actions or beliefs are protected as political opinions if third generation gang 

members impute opposition to them, such as being a team leader of a soccer club that 

denounced gang violence and drugs. See Brief of Amicus Curiae Harvard Immigration 

and Refugee Clinical Program and Other Immigrant Rights Advocates and Practitioners  
                                                 
2 See, e.g., Sangha v. I.N.S., 103 F.3d 1482, 1488 (9th Cir. 1997) (commenting on cases that held 
that refusal to join guerilla forces or illegal government forces can be an expression of neutrality).  
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in Support of Petitioner, Colocho v. U.S. Atty. Gen., No. 13-70470 (9th Cir. 2013), 

available at https://harvardimmigrationclinic.files.wordpress.com/2014/03/colocho-

amicus-brief.pdf.3  

E. Political opinion can be established through direct or circumstantial 
evidence 

 
As the U.S. Supreme Court noted in INS v. Elias Zacarias, proof, either direct or 

circumstantial, can be submitted to determine whether the asylum claimant has 

established a political opinion, either express or imputed. 502 U.S. 478, 481–83 (1992). 

The particular factual record of each case must be considered to see if the applicant has 

submitted the relevant evidence of country conditions (including the place in society of 

any non-State persecutory entities). Context is critical. Martinez-Buendia v. Holder, 616 

F.3d 711, 715 (7th Cir. 2010); see also Rivera-Barrientos v. Holder, 666 F.3d 641, 646 

(10th Cir. 2012) (upholding Board denial in part because of absence of evidence). 

Adjudicators should consider evidence that gangs attributed anti-gang views to an 

applicant and view him or her as a threat to their authority.  See Boerman, Central 

American Gang Related Asylum Cases, IMMIGRATION DAILY 5. 

Step 2: Establish nexus between the expressed or imputed political 
opinion and persecution inflicted by the third-generation gang  

 
As long as one, non-tangential reason for the harm imposed or threatened by the 

gang is the political opinion of the applicant, including an opinion imputed to the 

applicant, the applicant has met the “nexus” requirement. The protected ground (e.g. 

political opinion) need only be a contributing reason, not the only reason, for the 

                                                 
3 With mediated consent from government counsel, Colocho’s case was remanded for a new 
hearing to the Asylum Office. 
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persecution suffered or feared by the applicant. See Anker, LAW OF ASYLUM IN THE 

UNITED STATES § 5:2.  

To meet the requirements for asylum on political opinion grounds, applicants 

must establish that an anti-gang political opinion, express or imputed, was “at least one 

central reason” for the persecution they suffered or fear. INA § 208(b)(1)(B)(i), 8 U.S.C. 

§ 1158(b)(1)(B)(i). The REAL ID Act of 2005, as confirmed by courts subsequently, 

codified prior law that there may be mixed reasons for a persecutor’s actions against the 

applicant. Id; see also Anker, LAW OF ASYLUM IN THE UNITED STATES § 5:8; In re S-P-, 

21 I&N Dec. 486, 495 (BIA 1996) (“In some fact situations, the evidence may reasonably 

suggest mixed motives, at least one or more of which is related to a protected ground.”).   

Thus, if a gang threatens or harms an individual, its reasons may be “mixed,” and 

may include financial gain, a need for new members, as well as a view of refusal to join 

as disloyalty or rejection of its values or authority. “Rebuffing recruitment efforts, 

refusing to pay extortion demands or provide material support, espousing anti-gang 

political sentiments, participating in community-based gang prevention and intervention 

activities, reporting gang activity to police, pursuing prosecution, or fleeing to avoid 

gangs are acts that gang members perceive as challenges, "insults" and acts of 

"disrespect" which demand a violent and punitive response.” See Boerman, Central 

American Gang Related Asylum Cases, IMMIGRATION DAILY, 5. 

Conclusion 

When individuals who have expressed or been imputed with anti-gang opinions 

fear or have suffered serious harm from which the state cannot or will not protect them, 

such individuals may be eligible for protection under well-established tenets of asylum 
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law. Expressions of political opinion can include all of those listed above, and others, and 

there is ample evidence that gangs impute disrespect and challenges to their authority to 

those individuals who resist, in various ways, complying with their demands, including 

flight itself. 
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